
ACE CONTRACTORS GROUP: 11-13 MONCRIEF ROAD, NUNAWADING, VIC 3134  |  (03) 9431 3944  |  WWW.ACECON.COM.AU

FACTS: In the construction of the Melbourne headquarters of the National Australia Bank, Brighton 
Australia (a plastering company) entered into a contract with Multiplex Constructions. Brighton 
Australia claimed significant costs as a result of delays at the site which led to them initiating action 
against Multiplex under Section 18 of the Australian Consumer Law for misleading and deceptive 
conduct. Specifically, that representations made by Multiplex about the project delays were misleading 
and deceptive. The contract contained a clause that prescribed how much notice was required to 
be given for claims. Claims included any statutory claims. Failure to comply with the claim clause 
resulted in an invalid claim. 

ISSUES: As occurs quite often, the Court (among other considerations) had to balance the rights 
of competent commercial practitioners taken to have known what they were agreeing to, against the 
statutory rights afforded to consumers/commercial practitioners by way of legislation. The Supreme 
Court of Victoria had to consider a case where the Supreme Court of New South Wales found that 
financial or time-based limits on rights under Australian Consumer Law are enforceable.

JUDGEMENT: Ultimately, the Court found that regarding the delays, Multiplex had not misled or 
deceived Brighton Australia. Importantly, the Court also said that clauses in contracts which attempt 
to invalidate statutory claims, like claims for misleading and deceptive conduct, would be inconsistent 
with the public interest of trade and commerce as well as Australian Consumer Law. 

FEATURE: The courts see a difference between clauses that regulate contract administration and 
clauses that remove legal rights (whether intentionally or unintentionally). Claims for misleading and 
deceptive conduct can be heard up to 6 years after the alleged conduct. Legal rights are as powerful 
as your knowledge of them. 

Please Note: This case summary does not constitute legal advice.
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